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A Note About this Issue

For this issue, we have veered from our usual format by including not only an article giving background on a ma-
jor decision—here, the United States Supreme Court's decision in Wal-Mart v. Dukes from June of this year—but
also inviting antitrust practitioners from the defense bar and the plaintiffs’ bar to submit commentary on the de-
cision. As many readers may have noted at the time the Court issued the decision, commentators' predictions
about how the holding would affect class certification varied widely, often depending on which counsel table they
most often sit behind. Our intent is that the commentary pieces will not only represent divergent perspectives
but also provide a window on the Dukes-oriented themes we are likely to see in future advocacy in the antitrust
class action context. For a greater variety of argument, we recommend perusing the the amicus briefs, available
at http://www.scotusblog.com/case-files/cases/wal-mart-v-dukes/.
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I. Introduction

In June of this year, the United States
Supreme Court issued an opinion that
reversed a class-action certification that
had the potential to expose the world’s
largest employer to as many as 1.5 million
claims of sex discrimination.2
preme Court’s decision in Wal-Mart v.
Dukes sheds light on at least two subparts
of the Rule 23 class action scheme:

The Su-

e Rule 23(a)(2): The Court held
that class-action plaintiffs

must
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claims depend on a common conten-
tion, the truth or falsity of which can
be resolved the same way for each
and every member of the proposed
class. The Court held that the plain-
tiffs, who were female employees
against whom Wal-Mart had alleg-
edly discriminated, could not satisfy
this  standard because it is
“Impossible to say that examination of
all the class members’ claims for re-
lief will produce a common answer to
the crucial question why was I disfa-
vored.”3

e Rule 23(b)(2): The Court held
that the plaintiffs’ monetary claims
for backpay could not proceed under a
Rule 23(b)(2) class action because a

(Continued on page 3)
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single injunction or declara-
tory judgment would not re-
solve those claims. It made
clear that individualized
monetary claims brought in
the context of a class action
belong under Rule 23(b)(3).4

While this case was decided in the
context of a Title VII claim, its hold-
ings will have implications in all
class-action lawsuits—including in
the antitrust context. As the accom-
panying articles reveal, however,
the import of these implications re-
mains open to debate.

II. District Court

The Wal-Mart v. Dukes lawsuit be-
gan when Betty Dukes sued Wal-
Mart after it demoted her as a re-
sult of her violations of company
policies.> Ms. Dukes never denied
that she committed these violations,
but she claimed that her demotion
was in retaliation for internal com-
plaints and that no male employees
had been similarly disciplined.6

Ms. Dukes’ suit was eventually
joined by other women, and her
original claims evolved into a class
action for sex discrimination based
on disparate-impact theory in viola-
tion of Title VII of the 1964 Civil
Rights Act. The plaintiffs alleged
that women employed by Wal-Mart
are paid less and receive fewer pro-
motions than men.” The plaintiffs
claimed that these disparities were
the result of a strong, centralized
corporate culture that favors gender
discrimination, and the delegation
of excessive subjectivity to individ-
ual managers in a manner that pro-
vides a conduit for gender bias.8
The plaintiffs sought injunctive and
declaratory relief, backpay, and pu-
nitive damages on behalf of all
members of the class.?

In support of their motion for class
certification, the plaintiffs submit-
ted regression analyses showing
statistically  significant gender-
based disparities throughout Wal-

Mart’s forty-one regions.l0  The
plaintiffs’ analyses controlled for
major variables, such as length of
employment, full-time versus part-
time status, store location, job posi-
tion, and job review ratings, and
thus the plaintiffs’ expert concluded
that gender is the only factor that
could explain the five to 15 percent
difference between the total earn-
ings paid to women and men.1!

The plaintiffs also presented evi-
dence showing a “statistically sig-
nificant shortfall of women being
promoted into each of the in-store
management classifications.”'2 The
plaintiffs’ statistical evidence fur-
ther showed that, even when promo-
tions did occur, it consistently took
women approximately one-and-one-
half years longer than it took men
to achieve these promotions.!3

In June 2004, the district court
granted the plaintiffs’ motion to cer-
tify a class consisting of “[alll
women employed at any Wal-Mart
domestic retail store at any time
since December 26, 1998, who have
been or may be subjected to Wal-
Mart’s challenged pay and manage-
ment track promotions policies and
practices.”’4¢ The district court ac-
knowledged the “unique” size of the
proposed class, but found that that
did not preclude -certification be-
cause “the issues are not novel, and
Plaintiffs’ claims are relatively nar-
row in scope.”15

Rejecting Wal-Mart’s argument that
the plaintiffs had not met the com-
monality requirement defined in
Rule 23(a), the district court held
that “Rule 23(a)(2) does not require
that all questions of law or fact be
common. The test 1s qualitative
rather than quantitative—one sig-
nificant issue common to the class
may be sufficient to warrant certifi-
cation. Indeed, the necessary show-
Ing to satisfy commonality Is
‘minimal 76  The district court
found that the plaintiffs’ fact and
expert opinions and statistical and
anecdotal evidence adequately sup-
ported their contention that there
were factual and legal questions

common to all class members re-
garding whether “Wal-Mart has en-
gaged in company-wide discrimina-
tion against female in-store employ-
ees 1n pay and promotions.”17

III. The Ninth Circuit Court of
Appeals

Wal-Mart appealed, and, after two
panel decisions and a full en banc
review, the Ninth Circuit upheld
the district court’s class-certification
decision.18

Like the district court, the Ninth
Circuit looked only for common
questions when determining
whether the class satisfied Rule 23
(a)(2)’s commonality requirement.!?
It held that Rule 23(a)(2) simply
requires common questions, and
that a determination of how those
questions will be resolved 1s re-
served for Rule 23(b)(3)’s inquiry
into whether the common questions
predominate over questions affect-
ing only individual class members.20
In other words, the court held that
the “factual determinations” under
Rule 23(b)(3) have to be “more pre-
cise” than under Rule 23(a)(2).2!

Mindful of this distinction between
Rules 23(a)(2) and 23(b)(3), the
court of appeals found that the
plaintiffs’ “factual evidence, expert
opinions, statistical evidence, and
anecdotal evidence provide suffi-
cient support to raise the common
question” required by Rule 23(a)
(2)—specifically, “whether Wal-
Mart’s female employees nationwide
were subjected to a single set of cor-
porate policies (not merely a num-
ber of independent discriminatory
acts) that may have worked to
unlawfully discriminate against
them in violation of Title VII.”22

The court of appeals further upheld
the district court’s inclusion of back-
pay claims, holding that “a request
for backpay in a Title VII case is
fully compatible with the certifica-
tion of a Rule 23(b)(2) class.”23 It
concluded that the award of back-
pay was merely one element of a

(Continued on page 4)
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larger equitable remedy, and there-
fore it did not conflict with the limi-
tations in Rule 23(b)(2).24

In a one-paragraph dissent, Chief
Judge Kozinski foreshadowed the
approach the U.S. Supreme Court
would take on appeal.25

[TIhe half-million mem-
bers of the majority’s ap-
proved class held a multi-
tude of jobs, at different
levels of Wal-Mart’s hier-
archy, for variable lengths
of time, in 3,400 stores,
sprinkled across 50 states,
with a kaleidoscope of su-
pervisors (male and fe-
male), subject to a variety
of regional policies that all
differed depending on each
class member’s job, loca-
tion and period of employ-
ment. Some thrived while
others did poorly. They
have little in common but
their sex and this lawsuit.

IV. The United States Supreme
Court

Wal-Mart again appealed, and the
Supreme Court granted review on a
single question: “Whether the class
certification ordered under Rule 23
(b)(2) was consistent with Rule 23
(a).”26

Wal-Mart argued that the class
failed the test of commonality be-
cause it included a “kaleidoscope” of
“individualized, fact-intensive
claims for monetary relief that are
subject to individualized statutory
defenses.”?” Wal-Mart also argued
that the plaintiffs failed to submit
significant proof that Wal-Mart op-
erated under a general policy of dis-
crimination,28 and that the plaintiffs
could not present such evidence be-
cause Wal-Mart has policies that
prohibit discrimination and promote
diversity.29 Wal-Mart conceded that
plaintiffs were not required to prove
that there was an actual policy of
discrimination, but argued that the

plaintiffs “at least needed to point to
a policy that was common and that
linked all of these disparate indi-
viduals and disparate locations.”30

In its challenge to the lower courts’
inclusion of the plaintiffs’ backpay
claims, Wal-Mart argued that the
potential monetary awards pre-
dominated over claims for injunctive
relief, and were not appropriate for
treatment under the purpose of
Rule 23(b)(2).31

In response, the plaintiffs stressed
that the combination of Wal-Mart’s
top-down management structure
and its grant of discretion to indi-
vidual managers constituted a pol-
icy that linked all class members’
claims together.32 They urged the
Supreme Court to consider the evi-
dence accepted by the lower courts
and to reject what the plaintiffs de-
scribed as Wal-Mart’s attempt to
impose a heightened -certification
requirement.33 The plaintiffs ar-
gued that their lawsuit posed sev-
eral common questions,3¢ and that
“In]othing in Rule 23 or Title VII
imposes such heightened certifica-
tion standards for employment dis-
crimination cases challenging a pol-
icy providing for subjective person-
nel decisions.”35

In the end, the Supreme Court
ruled against Dukes and her col-
leagues. Its decision produced two
key holdings. First, it imposed
what some have described as a
higher standard wupon plaintiffs
seeking to establish commonality
under Rule 23(a). And second, the
Supreme Court’s decision prohibited
claims for money damages in class
actions certified under Rule 23(b)(2)
unless they are merely incidental to
injunctive or declaratory relief.

A. Rule 23(a)(2): Claims Must
Depend on a Common
Contention Capable of
Classwide Resolution

The Supreme Court’s decision in
Wal-Mart v. Dukes sets forth the
analysis that courts must now apply
when analyzing commonality for

class certification. In a five-to-four
decision authored by Justice Scalia,
the Court held that “[clommonality
requires the plaintiff to demonstrate
that the class members have suf-
fered the same injury.”3¢ It is not
enough for a plaintiff-class to
merely suffer a violation of the same
law. Rather, the “claims must de-
pend upon a common contention—
for example, the assertion of dis-
criminatory bias on the part of the
same supervisor.”3” That “common
contention” must be “capable of
classwide resolution—which means
that determination of its truth or
falsity will resolve an issue that is
central to the validity of each one of
the claims in one stroke.”38

The Supreme Court explained that
this proof of a common contention
must happen at the class-
certification stage, and that Rule
23’s “rigorous analysis” will “entail
some overlap with the merits of
plaintiff’s underlying claim.”39

The Supreme Court conducted this
“rigorous analysis,” and held that
the plaintiffs’ claims were not de-
pendent upon a “common conten-
tion.” Instead, the plaintiffs “wish
[ed] to sue about literally millions of
employment decisions at once.
Without some glue holding the al-
leged reasons for all those decisions
together, it will be impossible to say
that examination of all the class
members’ claims for relief will pro-
duce a common answer to the cru-
cial question why was [ disfa-
vored.”%  Rejecting the plaintiffs’
argument that they had pointed to a
company-wide policy allowing su-
pervisor discretion, the Supreme
Court held that that policy “is just
the opposite of a uniform employ-
ment practice that would provide
the commonality needed for a class
action; it is a policy against having
uniform employment practices.”4!
Where such a policy is involved, the
Supreme Court held that
“demonstrating the invalidity of one
manager’s use of discretion will do
nothing to demonstrate the invalid-

(Continued on page 5)
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ity of another’s. A party seeking to
certify a nationwide class will be
unable to show that all the employ-
ees’ Title VII claims will in fact de-
pend on the answers to common
questions.”42

The Supreme Court also rejected
the plaintiffs’ statistical regressions,
holding that they were “insufficient
to establish that [the plaintiffs’] the-
ory can be proved on a classwide
basis.”#3 It held that disparities at
the regional level, such as what the
plaintiffs had shown, do not
“establish the existence of dispari-
ties at individual stores, let alone
raise the inference that a company-
wide policy of discrimination is im-
plemented by discretionary deci-
sions at the store and district
level.”44 More fundamentally,
though, the Supreme Court held
that, even if the plaintiffs’ statisti-
cal evidence had established a pay
or promotion pattern, “that would
still not demonstrate that common-
ality of issue exists” because the
plaintiffs had not identified a spe-
cific employment practice that ties
all 1.5 million claims together.45 As
the Court held, “[m]erely showing
that Wal-Mart’s policy of [manager]
discretion has produced an overall
sex-based disparity does not suf-
fice.”46

In response to criticisms from the
dissent, the Supreme Court insisted
that its holding did not change the
standard for establishing common-
ality under Rule 23(a) by blending it
with Rule 23(b)(8)’s inquiry: “We
quite agree that for purposes of
Rule 23(a)(2) even a single common
question will do. We consider dis-
similarities not in order to deter-
mine (as Rule 23(b)(3) requires)
whether common questions pre-
dominate, but in order to determine
(as Rule 23(a)(2) requires) whether
there is even a single common ques-
tion.”47

Justice Ginsburg authored the four-
justice dissent, which Justices
Breyer, Sotomayor, and Kagan

joined. The dissent stressed the
relatively low threshold tradition-
ally required to show commonality
under Rule 23(a): “The Rule does
not require that all questions of law
or fact raised in the litigation be
common; indeed, even a single ques-
tion of law or fact common to the
members of the class will satisfy the
commonality requirement.”48 It
stated that the majority’s opinion
had improperly blended Rule 23(a)
(2)’s commonality criterion “with the
more demanding criteria of Rule 23
(b)(3),” and, in doing so, it had
“elevate[d]” the Rule 23(a)(2) in-
quiry “so that it is no longer easily
satisfied.”9 By “conduct[ing] a
‘dissimilarities’ analysis at the Rule
23(a)(2) stage,” the dissent con-
cluded that the majority had left
nothing for consideration under
Rule 23(b)(3).5°

The dissent would have determined
that the district court had satisfied
Rule 23(a)(2)’s commonality require-
ment by identifying a common ques-
tion—“whether Wal-Mart’s pay and
promotions policies gave rise to
unlawful discrimination.”’ “That
each individual employee’s unique
circumstances will ultimately deter-
mine whether she is entitled to
backpay or damages,” the dissent
stated, “should not factor into the
Rule 23(a)(2) determination.”s? Put
another way, the dissent stated that
it would not have “disqualifie[d]”
the class at the Rule 23(2)(2)
“starting gate.”3

B. Rule 23(b)(2): Claims for
Monetary Relief May Not Be
Certified, At Least Where
They Are Not Incidental to
Injunctive or Declaratory
Relief

The Supreme Court also addressed
the backpay claims, and, in a unani-
mous decision, held that those
claims had been improperly certi-
fied.5¢ It held that claims for mone-
tary relief may not be certified un-
der Rule 23(b)(2), “at least where
(as here) the monetary relief is not
incidental to the injunctive or de-
claratory relief.”®> The Court re-

jected the plaintiffs’ argument re-
garding the equitable nature of
their backpay claims, and held that
it was “irrelevant” whether the
backpay claims were equitable be-
cause Rule 23(b)(2) “does not speak
of ‘equitable’ remedies generally but
of injunctions and declaratory judg-
ments.”56

The Court explained that Rule 23(b)
(2) applies to classes in which the
party opposing the class has acted
or refused to act on grounds that
apply generally to the class, such
that final injunctive relief or corre-
sponding declaratory relief is appro-
priate.?” It, therefore, held that
claims for individualized relief—
e.g., back pay—did not satisfy the
Rule.5® It further held that Rule 23
(b)(2) applies only when a single
injunction or declaratory judgment
would provide relief to each member
of the class.?® It held that individu-
alized monetary claims generally
belong under Rule 23(b)(3).60

V. Cases Applying Wal-Mart

There are only a handful of cases
applying Wal-Mart v. Dukes, which
is still less than three months old.
And there has, as of yet, been no in-
depth treatment. A few courts have
addressed the Dukes commonality
holding and have reached differing
results based on the facts before
them. In one such case, the North-
ern District of California declined to
certify a nationwide class because
the plaintiffs had failed to “identify
[y] the law to be applied in this ac-
tion,” such that the court could not
find that there were questions of
law or fact common to the proposed
class.61 In another case, the District
of South Carolina declined to certify
a class based on its finding that the
questions that would need to be re-
solved related to individual supervi-
sors’ decisions regarding individual
employees.52 Although it cited
Dukes, the district court held that it
need not base its commonality find-
ing on that decision because
“numerous district courts have

(Continued on page 6)
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reached similar results without the
benefit of this clearly reasoned Su-
preme Court decision.”63

In other cases, district courts found
that commonality, even over defen-
dants’ arguments that class certifi-
cations should be denied on the ba-
sis of Wal-Mart.64 For example, the
Western District of Tennessee certi-
fied a class even though the plain-
tiffs had asserted alternative theo-
ries of recovery (i.e., breach of con-
tract, negligence, violations of the
Tennessee Consumer Protection
Act) based on its determination that
the plaintiffs had presented
“common questions equally applica-
ble across the class regarding the
elements of each cause of action.”65
It held that these common questions
were not limited to questions re-
garding the defendant’s legal duties
and obligations, but rather whether
the defendant had systematically
engaged In actions that later in-
jured the plaintiffs.66

At least one case has applied the
second holding of Dukes regarding

backpay. The Western District of

Washington denied the plaintiffs’
application for hybrid certification
under Rules 23(b)(2) and 23(b)(3)
because, as Dukes had held, “[c]
laims for individualized relief, such
as back pay, do not satisfy Rule 23
(b)(2).767
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The Impact of Wal/-Mart v. Dukes on Antitrust Class Action Defense
By Kenneth R. O’'Rourke, Katrina Robson, and Ramesh Nagarajan of O'Melveny & Myers LLP

Justice Scalia’s opening sentence in
Wal-Mart Stores, Inc. v. Dukes, de-
scribes the case as involving “one of
the most expansive class actions
ever.”l The certified class in Dukes,
a Title VII employment discrimina-
tion case, comprised about one and
a half million plaintiffs.2

Antitrust litigators are no strangers
to classes of a million members or
more. Indeed, antitrust class ac-
tions have been certified with tens

of millions of members—even 100
million members.3 What, then, does
Dukes offer for antitrust practitio-
ners, aside from reversing certifica-
tion of an expansive class?

The Court expounded on themes
near and dear to antitrust class ac-
tion defense lawyers—like “rigorous
analysis” and “statistical evi-
dence”—albeit under a legal frame-
work distinct from the primary
framework invoked by antitrust

class action plaintiffs. The Court’s
approach nonetheless suggests a
tightening of class action standards
that will have important implica-
tions in antitrust class action de-
fense.

I. Rationale for Tightening Class
Action Standards

Dukes is the latest in a line of cases
that reviews procedural standards
(Continued on page 8)

Commentary: Perspectives from the Plaintiffs’ and Defense Bars

The Supreme Court’s recent deci-
sion in Dukes v. Wal-Mart Stores
Inc.? has already sparked consid-
erable dialogue about the future
of class actions. For some, it is an
opportunity to decry
“adventurous, sweeping class ac-
tion lawsuits, which too often
have stretched the definition of
what class actions were intended
to accomplish,” and applaud the
Supreme Court for its vigorous
language.3 For others, the deci-
sion is lamentable—a seemingly
high hurdle for future class-action
employment claims, which are

The Novelty of Dukes v. Wal-Mart lu
By Brian A. Ratner & Sathya S. Gosselin

of Hausfeld LLP

often impractical as individual
actions. Notably absent from the
media din so far, though, is the
possibility that Wal-Marts effect
might actually be quite modest: a
further refinement of the stan-
dards for class certification but no
great obstacle to carefully assem-
bled classes. Yet that seems an
apt summary of Wal-Marts sig-
nificance, if the last month is any
indication.

Case law interpreting Wal-Mart is
admittedly in its infancy; never-
theless, recent district court activ-

ity suggests that while the Su-
preme Court provided some guid-
ance about the boundaries of the
Rule 23 inquiry, it did not radi-
cally alter the class-action calcu-
lus. Amid the recent clamor, it is
easy to forget that Wal-Mart was
a truly novel class action. As
practitioners, corporations, or-
ganizations, journalists, current
plaintiffs, and prospective plain-
tiffs try to make sense of Wal-
Mart, a review of its unique fea-
tures—which likely cabin its ef-
fects—is in order.

(Continued on page 13)
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against a backdrop of burgeoning
class action costs and an increas-
ingly overworked and stressed court
system. The trend toward tighten-
ing procedural standards is not
tethered to any particular substan-
tive area of law: Dukes involved
labor law and an “expansive class
action” while another watershed
case, Bell Atlantic Corp. v.
Twombly, involved antitrust law
and a “massive factual controversy.”

In 7Twombly, the Supreme Court
held that an antitrust class action
complaint “must be dismissed”
where plaintiffs failed to “nudgel]
their claims across the line from
conceivable to plausible.” The
Court refused to allow “a poten-
tially massive factual controversy to
proceed” absent “allegations that
reach the level suggesting conspir-
acy.”” The massiveness of the fac-
tual controversy was “obvious
enough” in that antitrust class ac-
tion, where “plaintiffs representled]
a putative class of at least 90 per-
cent of all subscribers to local tele-
phone or high-speed Internet ser-
vice in the continental United
States, in an action against Amer-
ica’s largest telecommunications
firms ....”¢

The Court has good reason to be
concerned about giant class actions.
With larger classes comes exponen-
tially greater risk for defendants
and greater settlement leverage for
plaintiffs. A $200,000 dispute can
become a $200,000,000 dispute
overnight.”  The exponential in-
crease in defendants’ potential expo-
sure can induce defendants to set-
tle, even where the merit of plain-
tiffs’ claims is questionabled or
would not otherwise engender such
fear of litigation.

Professor Richard Nagareda de-
scribed this trend toward settlement
as the spur for tightening the proce-
dural restrictions on class actions:

What we are witnessing to-

day, not merely in class certi-
fication but across the spec-
trum of major pretrial proce-
dural rulings, is an emerging
effort to bring the system of
notice pleading embraced in
the 1938 overhaul of the Fed-
eral Rules into line with the
on-the-ground reality of civil
litigation today—a world
dominated by settlement, in
which the pretrial phase ef-
fectively isthe trial.?

Professor Nagareda’s articulation of
the realities of current-day litiga-
tion and his call for a new conceptu-
alization of class standards was
published two years before the Su-
preme Court decision in Dukes.
Notably, his article was cited seven
times by the majority and dissent-
ing opinions in Dukes.

Professor Nagareda’s observations
apply just as forcefully to antitrust
class actions, where the often-
staggering size of the class coupled
with the attendant risk of massive
joint and several liability and auto-
matically trebled damages, forces
defendants to settle once the class is
certified or likely to be. The Court’s
emphasis on a ‘“rigorous” review
prior to certifying an “expansive”
class is, thus, clearly needed in anti-
trust class actions.

II. Full Satisfaction of Each Rule 23
Requirement

In Dukes, the Supreme Court en-
dorsed and accelerated the trend of
courts demanding rigorous analysis
and full satisfaction of each require-
ment of Rule 23. Before Dukes,
plaintiffs had, in some circuits, suc-
cessfully moved for class certifica-
tion even though they had made
only a threshold showing of some of
the components of Rule 23.1° But
Circuit Courts began demanding a
preponderance of evidence for each
requirement of Rule 23 before
Dukes reached the Supreme
Court.1! In In re Hydrogen Peroxide
Antitrust Litigation, for example,
the Third Circuit, in reversing a
district court decision that certified

an antitrust class, held that a
“threshold showing,” if defined to be
a “lenient” burden or “deference or a
presumption” in favor of certifying a
class, was “an inadequate and im-
proper standard.”12

Dukes ratifies this trend, explaining
that “a party seeking class certifica-
tion must affirmatively demonstrate
his compliance with the Rule.”t3
There is no hint that a mere
“threshold showing” can suffice to
satisfy Rule 23 any longer.

Furthermore, the Court clarified the
law on another frequently disputed
area of class certification in anti-
trust class actions: the role of the
so-called merits inquiry. Some
lower courts had shied away from
any inquiry into the merits, believ-
ing it to be precluded by the Su-
preme Court’s statement in Elsen v.
Carlisle & Jacqueline that there
was “nothing in . . . Rule 23 that
gives a court any authority to con-
duct a preliminary inquiry into the
merits of a suit in order to deter-
mine whether it may be maintained
as a class action.”’* Although other
Supreme Court decisions had sug-
gested that looking at the merits
when necessary to satisfy the re-
quirements of Rule 23 was accept-
able,15 there was some confusion
over the effect of Fisen.

In Dukes, the Supreme Court put
an end to any confusion, ruling that
“rigorous analysis will” frequently
“entail some overlap with the merits
of the plaintiff’s underlying claim.”16
The Court also directly spoke to the
proper interpretation of FKisen, ex-
plaining that in the underlying case
the judge had looked at the merits
of the suit for the purpose of the
costs of notice under Rule 23(c)(2):
“To the extent the quoted statement
lin Eisen] goes beyond the permissi-
bility of a merits inquiry for any
other pretrial purpose, it is the pur-
est dictum and is contradicted by
our other cases.”'” The message to
the lower courts is clear—when the
merits of the underlying case are

(Continued on page 9)

8



(Defense Bar Commentary Continued from page 8)

relevant to the Rule 23 inquiry, the
courts must investigate as deeply
into the merits as needed.

In addition, Dukes requires a more
thorough inquiry into commonality
under Rule 23(a)(2). Many courts
have facilely assumed this require-
ment has been met, particularly in
antitrust price-fixing class actions,
without engaging in the “rigorous
analysis” required of all aspects of
Rule 23.18 For example, in In re
Urethane Antitrust Litigation, the
district court quickly found that the
Rule 23(a) commonality require-
ment was met, while it closely scru-
tinized whether common questions
predominated under Rule 23(b)(3).19

Dukes put new emphasis on the
commonality requirement under
Rule 23(a)(2).20 The Court, quoting
Professor Nagareda, explained that

What matters to class certifi-
cation . . . is not the raising of
common ‘questions’—even in
droves—but, rather the ca-
pacity of a class-wide proceed-
ing to generate common an-
swers apt to drive the resolu-
tion of the litigation. Dissimi-
larities within the proposed
class are what have the po-
tential to impede the genera-
tion of common answers.2!

The Court’s opinion detailed the
dissimilarities that barred class cer-
tification in Dukes, including the
localized decision-making that un-
dermined the plaintiffs’ effort to use
aggregate data at the regional level
to show disparity in the treatment
of men and women employed by
Wal-Mart, ultimately finding that
plaintiffs failed to meet the com-
monality requirement.22

Although it is unclear how much
more methodical courts will have to
be in their commonality inquiry in
antitrust class actions, Dukes in-
structs that a perfunctory analysis
will no longer suffice.

IT1. Rigorous Analysis of Expert
Testimony

Dukes also has implications for the
use of expert evidence in antitrust
class actions. Lower courts have
long debated the proper review and
use of expert evidence, particularly
as the trend towards a more rigor-
ous analysis increased. Antitrust
class action plaintiffs—tasked with
showing under a rigorous analysis
that the facts necessary to their
claims are susceptible to common
proof—turned to expert analysis
and aggregated data to meet that
burden. Defendants countered with
their own expert analysis, often cri-
tiquing plaintiffs’ reliance on aggre-
gated data and highlighting varia-
tions between individual plaintiff
class members to undercut any as-
sertion that common issues pre-
dominate.

District courts invoked a range of
approaches in dealing with dueling
experts at the class certification
stage. Some courts certified classes
upon a minimal showing that the
plaintiffs’ expert’s methodology com-
ported with “basic principles of
econometric theory,” had probative
value, and would use evidence com-
mon to all members of the proposed
class.23 In these types of decisions,
courts considered whether the ex-
pert’s methodology was “inherently
faulty’24 or “so insubstantial as to
amount to no method at all.”?5
These courts based their approach
on the rationale that class certifica-
tion is not the appropriate stage for
inquiring into the admissibility of
expert testimony or resolving dis-
putes between experts.26

Other courts weighed the evidence
of plaintiffs’ expert under Daubert,
but went no further than determin-
ing admissibility. These courts con-
sidered it inappropriate at the class
certification stage to engage in a
“battle of experts” to “determine
which expert [plaintiffs or defen-
dant’s] is more credible.”?” Under
this standard, factual determina-

tions were out of bounds?8 and ex-
pert analysis was acceptable provid-
ing it had probative value and did
not cross the line into junk sci-
ence.29

A number of courts went one step
further. In In re Hydrogen Perox-
Ide, the Third Circuit held that “the
court’s obligation to consider all
relevant evidence and arguments
extends to expert testimony,
whether offered by a party seeking
class certification or by a party op-
posing 1t.”30 The evidence of plain-
tiff’s expert was not to be credited
“merely because the court holds the
testimony should not be excluded,
under Daubert or for any other rea-
son.”3!  Rather, the court must be
“persuaded” by the expert testi-
mony, particularly where there is
conflicting expert analysis or factual
disputes. “Weighing conflicting ex-
pert testimony at the certification
stage,” explained the court, “is not
only permissible; it may be integral
to the rigorous analysis Rule 23 de-
mands.”32

Although the Dukes decision af-
firmed the trend toward “rigorous
analysis” and brought into sharp
focus the issue of expert evidence,
the Court did not choose explicitly
or definitively between these three
approaches. Rather, it seemed to
chart a novel course, expressing
“doubt” that “Daubert did not apply
to expert testimony at the certifica-
tion stage of class proceedings”33 but
ultimately sidestepping the ques-
tion, and instead focusing on the
dissimilarities that could exist at
the local store level, variations that
undercut the evidence of plaintiffs’
experts and plaintiffs’ claims to
commonality.

In Dukes, plaintiffs’ statistician con-
ducted a region-by-region analysis
of promotions and concluded that
there were gender disparities at
Wal-Mart, explainable only by dis-
crimination.3* Wal-Mart’s statisti-
cian criticized the analysis, pointing
out that statistical disparities at the

(Continued on page 10)

9



(Defense Bar Commentary Continued from page 9)

regional level could be the product
of only a small percentage of Wal-
Mart stores. The district court in
Dukes dismissed such objections,
explaining that it would “delvell
into the substance of the expert tes-
timony only to the extent necessary
to determine if it is sufficiently pro-
bative of an inference of discrimina-
tion to create a common question.”35

Judge Ikuta’s dissent in the Ninth
Circuit criticized the District Court
for “expressly rejectling]” the re-
sponsibility of “rigorously analyzing
whether the plaintiff’s evidence was
significant proof of a general policy
of discrimination . . . .”’36 Judge
Ikuta concluded that “[ilnformation
about disparities at the regional and
national level does not establish the
existence of disparities at individual
stores, let alone raise the inference
that a company-wide policy of dis-
crimination is implemented by dis-
cretionary decisions at the store and
district level” and for that reason,
among others, plaintiffs’ statistics
lacked probative value.37

Like dJudge Ikuta, the Supreme
Court found plaintiffs’ expert evi-
dence lacking. That evidence fell
“well short” of showing a company-
wide common mode of gender dis-
crimination. Quoting Judge Ikuta’s
dissent, the Supreme Court ex-
plained that the experts’ region-by-
region analysis failed to establish
disparity at individual stores or a
company-wide policy of discrimina-
tion.38

Although the Court criticized plain-
tiffs’ expert evidence, it did not go so
far as to say that plaintiffs’ experts’
methodology was “so insubstantial
as to amount to no method at all.”
Nor did it apply Daubert or weigh
the credibility of plaintiffs’ expert
against defendants’ expert. Rather,
the Court considered whether the
conclusion of plaintiffs’ experts,
grounded in a region-by-region
methodology, was sufficient proof of
commonality in light of localized

decision-making about

tions.39

promo-

Professor Nagareda’s oft-cited arti-
cle may help to shed some light on
the Court’s approach. Professor Na-
gareda asserted that

Courts today properly engage
aggregate proof as a question
of class certification .
when disputes concerning
that proof pertain to whether
there exist disabling dissimi-
larities within the proposed
class—dissimilarities that
would prevent a class-wide
proceeding from yielding com-
mon answers.40

In Dukes, the Court appeared to
engage in a review of plaintiffs’ ex-
pert evidence for the purpose of de-
termining whether there were dis-
similarities that “have the potential
to impede the generation of common
answers.”41

How courts will choose to interpret
the Court’s approach to evaluating
expert evidence is far from clear.
The analysis certainly seems to ex-
ceed an examination of whether
plaintiffs’ experts’ evidence is
“inherently flawed” and to favor an
interpretation that requires a more
rigorous analysis that does not shy
away from delving into the “battle of
experts.” On the other hand, the
analysis seems to step outside the
various existing frameworks for
evaluating expert evidence at the
class certification stage, calling into
question the usefulness of those
frameworks 1in interpreting the
Court’s decision.

IV. Injunction-Based Classes

The Court’s commentary on the in-
terplay between Rules 23(b)(2) and
(b)(3) also has interesting implica-
tions for antitrust class action de-
fense involving injunction-based
classes. Antitrust plaintiffs often
assert that the class is certifiable
under (b)(2) because the primary
relief being sought by the class is

injunctive.42 Similarly, courts have
allowed the certification of classes
based on both Rule 23(b)(2) and 23
(b)(3), even in an antitrust case
where the plaintiffs’ monetary dam-
age claims were estimated at $8
billion.43 In effect, antitrust plain-
tiffs have been able to use Rule 23
(b)(2) as a potential backstop when
they have faced difficulty certifying
a class under Rule (23)(b)(3)’s stan-
dards.

In Dukes, however, the Supreme
Court drew a sharp distinction be-
tween classes certified under Rule
(23)(b)(2) and those certified under
Rule 23(M)(3). Dukes held that
claims for monetary relief may not
be certified under Rule 23(b)(2)
“where . . . the monetary relief is not
incidental to the injunctive or de-
claratory relief.”44 While the Su-
preme Court left open the question
of “whether there are any forms of
‘incidental’ monetary relief” still
available under Rule 23(b)(2), it em-
phasized that “individualized mone-
tary claims belong in Rule 23(b)
(3).745  After Dukes, courts will
likely be more hesitant to certify
classes under both Rule 23(b)(2) and
23()(3), and may not certify 23(b)
(2) classes at all if monetary dam-
ages—as they are in many antitrust
cases—are a large and important
part of the remedy plaintiffs seek.

V. Conclusion

A pendulum of enhanced procedural
safeguards applicable to large civil
litigation46 has been swinging to-
ward the outcome reached in Dukes.
Certifying expansive class actions
will be more challenging for plain-
tiffs in light of the Dukes decision.
At the same time, some open ques-
tions remain. For example, the
proper standard for addressing com-
peting expert evidence on class cer-
tification is hinted at but not an-
swered in Dukes.

Perhaps the broader question for
antitrust and non-antitrust practi-
tioners alike is less about where the

(Continued on page 11)
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pendulum is today on specific proce-
dural safeguards applicable to mas-
sive civil actions; it is where the pen-
dulum will swing next. Time will
tell.4” Until then, the plaintiffs’ bar
will no doubt be awaiting an equal
and opposite judicial or legislative
reaction. One could say it is inevita-
ble.48
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To begin with, the Wal-Mart plain-
tiffs’ core contention was pioneering.
They proposed that Wal-Mart oper-
ated under a general policy of gen-
der discrimination, which was en-
tirely a product of the limitless dis-
cretion enjoyed by local managers.4
This despite a corporate policy ex-
pressly forbidding gender discrimi-
nation and the absence of evidence
indicating how often discriminatory
thinking governed Wal-Mart’s em-
ployment decisions. As dJustice
Scalia so scathingly observed, Wal-
Mart had “the opposite of a uniform
employment practice that would
provide the commonality needed for
a class action; it is a policy against
having uniform employment prac-
tices. It is also a very common and
presumptively reasonable way of
doing business—one that we have
said ‘should itself raise no inference
of discriminatory conduct.”® To be
sure, the Court noted, unbounded
discretion among local supervisors
can give rise to disparate-impact
claims.” Class certification is an-
other matter, however; proof that
one manager has abused his or her
discretion does not suggest that the
next manager has done so as well.8

The Supreme Court also criticized
the Wal-Mart plaintiffs for a per-
ceived dearth of reliable data and
testimony in support of class certifi-
cation. To buttress their theory of
commonality, the Wal-Mart plain-
tiffs presented three types of cir-
cumstantial evidence: statistical
evidence concerning pay and promo-
tion disparities; anecdotal accounts
of discrimination from roughly 120
female employees; and the testi-
mony of an expert sociologist who
concluded that Wal-Mart was ripe
for gender discrimination.® But the
statistical evidence focused only on
disparities at the regional and na-
tional levels, leaving the Court
without information about uniform-
ity among actual stores.l® And the
affidavits carried no weight with the
Court either. The Court noted that

the 120 submissions amounted to
one for every 12,500 class members,
an impossibly low figure.l! Equally
problematic, the affidavits only ad-
dressed 235 of Wal-Mart’s 3,400
stores, omitting along the way Wal-
Mart’s operations in some fourteen
states.12 That left plaintiffs’ expert
Dr. William Bielby, who admitted at
his deposition that he could not pre-
dict the frequency with which gen-
der bias affected employment deci-
sions at Wal-Mart.13

This novelty is also evident in the
Wal-Mart plaintiffs’ selection of
Rule 23(b)(2) as their procedural
vehicle. That provision speaks in
terms of “final injunctive relief or
corresponding declaratory relief,”
not monetary damages. FED. R.
Cv. P. 230)(2). The Wal-Mart
plaintiffs tried for both, asserting
that the language of 23(b)(2) does
not limit the relief available and
that back pay is, in any event, es-
sentially equitable relief.14 But the
Court sidestepped that first proposi-
tion and deemed the second irrele-
vant, holding instead that Rule 23
(b)(2) does not permit individualized
relief of any stripe; only class-wide
relief may be sought under Rule 23
(b)(2).15  That procedural choice in
the district court has lasting impli-
cations as well. In the absence of a
23(b)(3) class, the Supreme Court’s
recent pronouncements do not reach
predominance, which is the typical
avenue for class-action lawsuits.16
True enough, Justice Ginsburg ar-
ticulated a concern that the major-
ity might have conflated commonal-
ity (23(a)(2)) and predominance (23
()(3).17  The Court safeguarded
against this possibility, however,
reiterating that even a single com-
mon question is enough to satisfy
Rule 23(2)(2), adding that “[w]e con-
sider dissimilarities not in order to
determine (as Rule 23(0b)(3) re-
quires) whether common questions
predominate, but in order to deter-
mine (as Rule 23(a)(2) requires)
whether there is ‘even a single
[common] question.”18

Unsurprisingly, courts have taken

note of Wal-Marts unique facts and
recognized that, without a single
common question, it is the unusual
case. Ramos v. SimplexGrinnell LP,
No. 07-CV-981 (SMG), 2011 WL
2471584 (E.D.N.Y. June 21, 2011),
provides an apposite illustration. In
Ramos, fifteen laborers filed suit
against their employer for failing to
pay “prevailing wages,” as required
by New York law, for their work on
various public projects.l® In evalu-
ating the proposed class under Rule
23()(3), the District Court for the
Eastern District of New York agreed
that commonality was easily met.20
Numerous employees attested that
they never received “prevailing
wages” for their work on public job
sites.2l What is more, SimplexGrin-
nell’s payroll system was central-
ized, and even required a manual
override in order to dole out prevail-
ing wages.?22 SimplexGrinnell,
meanwhile, proposed that class cer-
tification was inappropriate given
that some offices had actually man-
aged to pay prevailing wages at
times.23 But, as the court explained,
that missed the point: what united
SimplexGrinnell’s operations was a
failure to ensure, by any method,
that its employees were paid the
wages due them under the statute.24

The court observed that the Su-
preme Court’s recent decision in
Wal-Mart, decided one week earlier,
had “little bearing here.”?5 Unlike
in Wal-Mart, the court concluded
that the laborers had provided sig-
nificant proof that their employer
routinely denied them prevailing
wages.26  And there was no discre-
tion or subjective component at
work; plaintiffs’ entitlement to pre-
vailing wages was a creature of stat-
ute.2’” Furthermore, whereas in
Wal-Mart there was an “announced
policy” forbidding discrimination,
SimplexGrinnell had no such safe-
guard that might prevent the statu-
tory violation.28 Finally, in contrast
to the statistical data offered by the
Dukes plaintiffs, the Ramos labor-
ers had, according to the court,
“come forward with class-wide proof

(Continued on page 14)
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culled from defendant’s electronic
data that . . . is sufficiently reliable
to be presented at trial.”29

Wal-Marts application to antitrust
cases, and price-fixing cases in par-
ticular, is likely all the more nar-
row. Courts have repeatedly af-
firmed that Rule 23(a)(2) is little
obstacle where proof of defendants’
unlawful anticompetitive conduct
will invariably be common to all
class members.3® And that is no
less the case after Wal-Mart, as the
District Court for the Central Dis-
trict of California recently con-
firmed in In re Aftermarket Auto-
motive Lighting Prods. Antitrust
Litig., No. 09-ml-2007, slip op. at 4-
5 (C.D. Ca. July 25, 2011) (“Auto
Lights”). Faced with plaintiffs’ mo-
tion for class certification under
Rule 23(b)(3), the court noted the
recent Wal-Mart decision and defen-
dants’ attendant argument that
Wal-Mart somehow “categorically
precludes certification in this
case.”3! But that position, the court
concluded, was an “overreach.”3?
Here, the court reasoned, in con-
trast to the Wal-Mart plaintiffs’ fail-
ure to show the single common issue
of a class-wide discriminatory pol-
icy, “the existence of a ‘general pol-
icy’ of price-fixing is—at least for
the purpose of this motion—
undisputed. The question to be re-
solved [under Rule 23(b)(3)] is, once
again, whether Plaintiffs will be
able to present proof of impact and
damages resulting from this alleged
policy on a class-wide basis. Noth-
ing in Wal-Mart Stores suggests
that Plaintiffs will inevitably be un-
able to present such evidence in this
case.”3  Grasping at straws, the
Auto Lights defendants also pro-
posed that Wal-Mart somehow bars
the use of a regression analysis that
reveals that, on average, prices of
products were impacted by the con-
spiracy.3? The court made short
work of this argument too, explain-
ing that there is no analogy between
the averaging methodology under

consideration and the Wal-Mart
plaintiffs’ use of statistics at the
national and regional level, which
did not, after all, reveal disparities
at local stores or identify a discrimi-
natory reason for any local dispari-
ties.35

These are just two recent examples
of the limited reach of Wal-Mart.
Still, they are not isolated. Other
similarly instructive recent opinions
include: Sullivan v. Am. Express,
No. SACV 09-142-JST (ANx), 2011
WL 2600702 (C.D. Cal. June 30,
2011) (noting an abundance of com-
mon questions in action alleging
unlawful debt-collection practices,
among them whether the defen-
dants qualified as debt collectors
under the statute; whether the
mailings constituted debt collection;
and whether the violations were
intentional); In re Partsearch Tech-
nologies, No. 11-10282 (MG), 2011
WL 2456227 (Bkrtcy. S.D.N.Y. June
21, 2011) (enumerating various
common questions among a settle-
ment class of former employees al-
leging violation of federal Warn Act,
such as whether employer’s actions
amounted to a “plant closing” or
“mass layoff” under the statute and
whether a sufficient number of em-
ployees suffered an “employment
loss” so as to activate the notice re-
quirements of the statute); and
Altier v. Worley Catastrophe Re-
sponse, LLC, Nos. 11-241, 11-242,
2011 WL 3205229, at *7 (E.D. La.
July 26, 2011) (reiterating that even
after Wal-Mart “[t]he test for com-
monality is not demanding”)
(quotation marks and citation omit-
ted).

Perhaps, then, speculation about
Wal-Marts calamitous effects on
class actions is premature and the
glass should be seen as half full.
Certainly the last few months have
strongly suggested this is the case,
as does a close reading of the Su-
preme Court’s decision. Neverthe-
less, plaintiffs must now be pre-
pared for an unflinchingly rigorous
analysis in the district court, one
that may well include fact determi-

nations previously thought to be off-
limits. Likewise, plaintiffs would be
wise not to rely on incomplete,
piecemeal data to support a deter-
mination of commonality. Those are
not daunting requirements, how-
ever—particularly for those who
have long suspected that the Su-
preme Court would clarify the stan-
dards for class certification as it did
in Wal-Mart. Nor is there reason to
believe that generating a single
common question will be a signifi-
cant challenge in many cases. Few
are the classes that will present the
same novel defects identified in
Wal-Mart.

1 Brian A. Ratner is a partner at Haus-
feld LLP, an international law firm with
expertise in collective and class-action
litigation. Sathva S. Gosselin is an as-
sociate at Hausfeld LLP.

2 Wal-Mart Stores, Inc. v. Dukes, 564
U.S. ----, 131 S.Ct. 2541, 2547 (2011).

3 F.g., http://blogs.wsj.com/
law/2011/06/20/what-does-wal-mart-
ruling-mean-for-class-actions/.

4 Dukes, 131 S. Ct. at 2548.

5 Dukes, 131 S. Ct. at 2553-54.

6 Id. at 2554 (citation omitted).

7 1d.

8 Id.

9 Id. at 2549.

10 7d. at 2556.

11 Jd. at 2555.

12 Jd

13 Id. at 2553.

14 Brief for Respondents at 49, 56,
Dukes v. Wal-Mart Stores Inc., 131 S.
Ct. 2541 (2011) (No. 10-227); Dukes, 131
S. Ct. at 2557-60.

15 Dukes, 131 S. Ct. at 2557-61.

16 See Fed. R. Civ. P. 23(b)(3) (requiring
that the questions of law or fact com-
mon to class members predominate over
any questions affecting only individual
members”).

17 Dukes, 131 S. Ct. at 2565-67
(Ginsburg, J., concurring in part and
dissenting in part).

18Dukes, 131 S. Ct. at 2556 (emphasis in
original) (citation omitted).

(Continued on page 15)

14



(Plaintiffs’ Bar Commentary Continued from
page 14)

19 SimplexGrinnell LP, No. 07-CV-981
(SMG), 2011 WL 2471584, at *1.

20 Jd. at *1.

21 Jd. at *3-6.

22 Jd. at *3.

23 Id, at *4.

2 Jd

25 Id. at *5.

26 Jd

27 Id

28 Id

29 I1d

30 See, e.g., In re Puerto Rican Cabotage
Antitrust Litig., 269 F.R.D. 125, 131
(D.P.R. 2010) (“Even without consider-
ing any of the other factors presented by
Plaintiffs, the Court finds that the sup-
ported allegation regarding the anti-
trust conspiracy targeting local cabotage
purchasers, standing alone, is sufficient
to establish commonality.”); Richburg v.
Palisades Collection LLC, 247 F.R.D.
457, 462 (E.D. Pa. 2008) (“Antitrust,
price-fixing conspiracy cases, by their
nature, deal with common legal and
factual questions about the existence,
scope and effect of the alleged conspir-
acy.”) (quotation marks and citation
omitted); In re Rubber Chems. Antitrust
Litig., 232 FR.D. 346, 351 (N.D. Cal.
2005) (“[clourts consistently have held
that the very nature of a conspiracy
antitrust action compels a finding that
common questions of law and fact ex-
ist.”); In re Lorazepam & Clorazepate
Antitrust Litig., 202 F.R.D. 12 (D.D.C.
2001) (“[nJumerous courts have held
that allegations concerning the exis-
tence, scope, and efficacy of an alleged
antitrust conspiracy present important
common questions sufficient to satisfy
the commonality requirement of Rule 23
(a)(2).”) (citation and internal quotation
marks omitted); In re Auction Houses
Antitrust Litig., 193 F.R.D. 162, 164
(S.D.N.Y. 2000) (“[t]he issues of the ex-
istence and scope of a price fixing con-
spiracy frequently have been held to
satisfy the requirement of antitrust con-
spiracy present important common
questions sufficient to satisfy the com-
monality requirement of Rule 23(2)(2).”)
(citation and internal quotation marks

omitted); In re Carbon Dioxide Antitrust
Litig., 149 F.R.D. 229, 232 (M.D. Fla.
1993) (“[pllaintiffs allege a horizontal
conspiracy to stabilize prices in a single,
fungible product in violation of the
Sherman Act. By their nature, anti-
trust conspiracy actions such as this one
involve common questions of law or
fact.”); In re Workers’ Compensation,
130 F.R.D. 99, 105 (D. Minn. 1990)
(acknowledging that “[alntitrust, price-
fixing conspiracy cases, by their nature,
deal with common legal and factual
questions about the existence, scope and
effect of the alleged conspiracy”); see
generally 4 Herbert B. Newberg & Alba
Conte, Newberg on Class Actions § 18.5,
Vol. 6, at 16-20 (4th ed. 2002) (“An alle-
gation of price fixing, tying, monopoliza-
tion, or conspiracy will be viewed as a
central or single overriding issue or a
common nucleus of operative fact and
will establish a common question.”).

31 In re Aftermarket Automotive Light-
ing Prods. Antitrust Litig., No. 09-ml-
2007, slip op. at 4 (C.D. Ca. July 25,
2011).

32 Jd

33 Id. at 4-5. This analysis is consonant
with In re Hydrogen Peroxide Antitrust
Litig., 552 F.3d 305 (3d Cir. 2008), in
which the Third Circuit (three years
ago) arrived at the very same conclusion
as the Supreme Court in Dukes: that
“rigorous analysis” requires actual com-
pliance with Rule 23 and consideration
of the merits, as necessary, to determine
conformity with the rule. Ever since,
scores of antitrust lawyers on the plain-
tiff side have integrated Hydrogen Per-
oxide into their arguments in support of
class certification—no matter the cir-
cuit. See, e.g., Pls’ Mem. in Support of
Mot. for Class Certification 50-56, In re
Rail Freight Fuel Surcharge Antitrust
Litig. (D.D.C. Mar. 30, 2010) (Dkt. No.
339-1). It is little surprise then that the
impact of Dukes will be all the more
limited in the antitrust arena.

34 Id. at 8.

3 Jd

15



RICO Issue Index and Grid
for Cases Compiled for February 2011 through August 2011
(Federal Cases/Federal RICO)

by Holden Brooks, Foley & Lardner LLP

16



CIVIL RICO ISSUE INDEX

Pleading

Venue and Jurisdiction

Constitutionality

Statue of Limitations

Discovery

Section 1962(a) Liability

Section 1962(b) Liability

Section 1962(c) Liability

Section 1962(d) Liability

Interstate Commerce

Enterprise

Person

Predicate Acts

Pattern of Racketeering Activity

Aiding and Abetting/Respondeat Superior

Standing and Injury

Causation

Damages

Attorneys’ Fees and Costs

Arbitration

Equitable Relief

Class Action

Trial

M Si<|ldln|lw|B|lo|W|oIZ|IBIF|IR|lv|w|Z|QH EHIDQ|WE|>

Miscellaneous (Other Issues and Defenses)

MD Motion to Dismiss
Sd Summary Judgment Motion
Gr Granted

Den Denied

17



CIVIL RICO ISSUE GRID

g

-

o

U.S. Supreme Court

Federal Circuit

D.C. Circuit

First Circuit

Int’] Floor Crafts,
Inc. v. Dziemit, Nos.
09-1555, 09-2349-
2011 WL 1519113
(1st Cir. April 21,
2011)

Second Circuit

MLSMK Inv. Co. v.
JP Morgan Chase &
Co., No. 10-3040,
2011 WL 2640579
(2d Cir. July 7, 2011)

Ideal Supply Corp.
v. Anza, No. 09-3212
2011 WL 2557618
(June 28, 2011)

Third Circuit

Zahl v. N.J. Dept. of
Law & Pub. Safety.,
Nos. 10-2022 & 10-
2516, 2011 WL
1880958 (3d Cir.
May 18, 2011)

Huertas v. Galaxy
Asset Mgmt., 641
F.3d 28 (3d Cir.
2011)

Fourth Circuit

Whitney, Bradley &
Brown, Inc. v. Kam-
mermann, No. 10-
1880, 2011 WL
2489416 (4th Cir.
June 23, 2011)

Fifth Circuit

Jaso v. Coca Cola
Co., No. 10-20786

18




o=

=

(]

FReal Estate Innova-
tions, Inc. v. Hous-
ton Ass’n Realtors,
Inc., No. 09-20868,
2011 WL 1453929
(5th Cir. April 15,
2011)

Isystems v. Spark
Networks, Ltd., No.
10-10905, 2011 WL
23425323 (5th Cir.
June 13, 2011)

Sixth Circuit

Shields v. Unum-
provident Corp., No.
09-4290, 2011 WL
924724 (6th Cir.
March 17, 2011)

Seventh Circuit

Matrix IV, Inc. v.
Am. Nat’] Bank &
Trust Co. of Chicago,
Nos. 08-3917, 09-
1321, 2011 WL
3211500 (7th Cir.
July 28, 2011)

BCS Servs. V.
Heartwood 88 LLC,
637 F.3d 750 (7th
Cir. July 28, 2011)

Rennell v. Rowe, 635
F.3d 1008 (7th Cir.
2011)

Eighth Circuit

Ninth Circuit

Bess v. Cate, Nos.
09-15307, 10-15990,
2011 WL 918404
(9th Cir. March 16,
2011)

Lacey v. Maricopa
Cty., Nos. 09-15703,
09-15806 (9th Cir.
June 9, 2011)

19




i

=

(]

Daly v. Pearl Spirits,
Inc., No. 09-17823,
2011 WL 2452181
(9th Cir. June 21,
2011)

Wodka v. Causeway
Capital Mgmt. LLC,
No. 09-56733, 2011
WL 1837698 (9th
Cir. May 16, 2011)

Tenth Circuit

Eleventh Circuit

Ironworkers Local
Union v. Astra-
zeneca Pharms., 634
F.3d 1352 (11th Cir.
2011)

20




